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Adm ni strator,

Federal Avi ation Adm nistration,
Conpl ai nant

Docket SE-13321

PAUL NAVE,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Jerrell R Davis rendered in
this proceeding on March 10, 1994, at the conclusion of an
evidentiary hearing on an energency order of the Adm nistrator
revoki ng respondent's private pilot certificate (No. 552456723).1

By that decision, the | aw judge dism ssed the Adm nistrator's

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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al l egation that respondent had falsified two nedical certificate
applications in violation of section 67.20(a)(1) of the Federal
Avi ation Regul ations ("FAR'), affirned the allegation that
respondent’'s certificate was vul nerable to suspension or
revocati on under FAR section 61.15(a)(2) because he had been
convicted of certain Federal drug offenses, and concl uded t hat
the latter charge warranted an 8-nonth suspension, not
revocation.? The Administrator has appealed only fromthe
nodi fication of the sanction sought in his order. For the
reasons di scussed below, we wll grant the appeal and reinstate
revocati on.

The | aw j udge' s deci sion on sanction cannot be reconciled

’FAR sections 61.15(a)(2) and 67.20(a)(1), 14 CFR Parts 61
and 67, provide as foll ows:

8 67.20 Applications, certificates, |ogbooks, reports,
records: Falsification, reproduction, or
al teration.

(a) No person may nake or cause to be made- -
(1) Any fraudulent or intentionally fal se statenent on any
application for a nedical certificate under this part...

8 61.15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, possession, transportation, or
i nportation of narcotic drugs, mari huana, or depressant or
stimul ant drugs or substances is grounds for--

* * * * *

(2) Suspension or revocation of any certificate or rating

i ssued under this part.

Respondent wai ved expedited review of these charges under Subpart
| of the Board's rules of practice for energency cases. See 49
CFR Part 821.54--.57.
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with our recent holding, in Admnistrator v. Piro, NTSB No. EA-

4049 (1993), at p. 4, that any conviction involving the sale of
drugs shoul d be consi dered serious enough to draw revocation
under FAR section 61.15:

In our judgnent, any drug conviction establishing or
supporting a conclusion that the airmn possessed a
control | ed substance for profit or conmercial purposes
is a flagrant one warranting revocati on under the
regul ation. An individual who know ngly participates
in a crimnal drug enterprise for econom c gain thereby
denonstrates such a disregard for the rights and |ives
of others that he may reasonably be viewed as | acking
the capacity to conformhis conduct to the obligations
created by rules designed to ensure and pronote

avi ation safety.

That hol ding by its unequivocal terns is not dependent on the
anount or kind of drugs at issue in the state or Federal crim nal
action or on any other factor that the presiding judge m ght have
deened relevant in determning the length or severity of any

sentence to be inposed. In other words, Piro established that

one category of drug conviction should always be consi dered
serious enough to justify the Admnistrator's choi ce of
revocati on under FAR section 61.15, without regard to the
seriousness of the airman's actual conduct in connection with the
convi cti on.

In this case, the | aw judge recogni zed that revocation

appeared to be mandated under Piro because the respondent had

been convicted of, anong other things, three counts of
sal e/transportation of cocaine and one count of possession of
cocaine with intent to sell. Nevertheless, he concluded that a

sanction |l ess than revocation was perm ssi bl e because he believed
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that the respondent had rehabilitated® hinself follow ng the
convi ctions and because he construed a Board case decided after
Piro to permt consideration of that circunstance on the matter
of sanction. W disagree with the |aw judge's concl usion.

The Board did not, in Adm nistrator v. Bakhtiar, NTSB O der

No. EA-4082 (February 15, 1994), indicate that an airman's

possi ble rehabilitation fromdrug use or froma life of crine
shoul d be considered in reviewing the issue of sanction in a case
chargi ng FAR section 61.15. Rather, the Board, in discussing the
Adm ni strator's sanction guidelines in FAA O der 2150. 3A
(Appendi x 1, Conpliance and Enforcenment Bulletin 90-2 (1990)),
noted that rehabilitation was one of the factors that the
Admi ni strator considers in determning what sanction to pursue.*
Thi s di scussion was pronpted by the respondent’'s argunent that
his 1980 drug convictions should be deened too stale to support
any sancti on.

The Board di scounted this argunment and revocation was upheld

in Bakhtiar. Moreover, the acknow edgnent of a factor bearing on
the Adm nistrator's judgnment in bringing a particul ar drug

convi ction case should not have been read to reflect a retreat

%The | aw judge' s assessment that respondent had been
rehabilitated appears to be based on no nore than his testinony
that he had not used drugs since his convictions, that is, during
the roughly three years he served in prison, and on his efforts
to make an honest living in the eight-nmnonth period between his
rel ease fromprison and the hearing.

“The Administrator, in arguing that his prosecution was
consistent with his guidelines, pointed out that respondent had
been convicted of a non-drug Federal offense in 1990.



5

fromthe rationale expressed in Piro. As noted above, the

| anguage in Bakhtiar cited by the | aw judge was concerned with
the question of the Adm nistrator's proper exercise of his
prosecutorial discretion, not wwth the issue of the

appropri ateness of revocation on proof of conviction of a
specific crinme; nanely, selling narcotic drugs.> Nevertheless,
given the | aw judge's m sreadi ng of Bakhtiar, and the possibility
that other |aw judges may al so be confused as to the proper scope
of the Board's review in a FAR section 61.15 case, our view that
an airman's possible post-conviction rehabilitation is not a
germane consi deration warrants sonme expl anati on.

Whet her an ai rman has been cured of a drug dependency
subsequent to a drug conviction is essentially a nedical question
that, however relevant it my be to the Admnistrator's deci sion
to prosecute, has no relevance to our review of his selection of
a sanction for the conviction itself. This is so because the
deci sion to suspend or revoke a certificate under the regul ation
is not designed to punish the airman for his having been an
addi ct or user, but to sanction the deficient judgnment associated
with his proven unlawful drug activity. Simlarly, while proof
that an airman no | onger engages in unlawful drug activity may be

persuasive to the Adm nistrator in deciding whether to initiate

*The respondent in Bakhtiar had been convicted in Federal
court of conspiracy to violate federal narcotics |aws, of
distribution of heroin, of use of a telephone to facilitate
possession and distribution of heroin, and of interstate travel
in aid of racketeering. The Adm nistrator did not argue that
t hese drug convictions al one warranted revocati on, and we, thus,
did not reach the issue.
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an enforcenent action in the first instance or to permt the
requalification of an airman previously revoked for a drug
convi ction, such evidence does not |essen the seriousness of the
conviction the regul ati on enpowers the Adm nistrator to sanction.
In these circunstances, nodifying or reducing a sanction on the
basi s of evidence of post-conviction rehabilitation represents a
prosecutorial judgnment respecting the individual airman, rather
than an adj udi cative judgnent on the Adm nistrator's case agai nst
him The former judgnment falls within the Adm nistrator's
province, the latter within ours.
ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator's appeal is granted,
2. The initial decision is reversed to the extent it
nodi fied the sanction sought in the emergency order of revocation
and is otherw se affirnmed; and
3. The revocation ordered by the Adm nistrator in the
energency order of revocation is affirned.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board concurred in the above opinion and order.



